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and there is no genuine issue as to 
credibility, the party may, at least 15 
days prior to the date of the hearing or 
at such earlier time as required by the 
EEOC Administrative Judge, file a 
statement with the EEOC Administra-
tive Judge prior to the hearing setting 
forth the fact or facts and referring to 
the parts of the record relied on to sup-
port the statement. The statement 
must demonstrate that there is no gen-
uine issue as to any such material fact. 
The party shall serve the statement on 
the opposing party. 

(2) The opposing party may file an 
opposition within 15 days of receipt of 
the statement in 29 CFR 1614.109(g)(1). 
The opposition may refer to the record 
in the case to rebut the statement that 
a fact is not in dispute or may file an 
affidavit stating that the party cannot, 
for reasons stated, present facts to op-
pose the request. After considering the 
submissions, the EEOC Administrative 
Judge may order that discovery be per-
mitted on the fact or facts involved, 
limit the hearing to the issues remain-
ing in dispute, issue a decision without 
a hearing or make such other ruling as 
is appropriate. 

(3) If the EEOC Administrative Judge 
determines that some or all facts are 
not in genuine dispute, the EEOC Ad-
ministrative Judge may, after giving 
notice to the parties and providing 
them an opportunity to respond in 
writing within 15 days, issue an order 
limiting the scope of the hearing or 
issue a decision without holding a 
hearing.

§ 7.38 Appeals. 
(a) Appeals to the EEOC. (1) A Com-

plainant may appeal the Department’s 
final action or dismissal of a com-
plaint. The regulations at 29 CFR part 
1614, subpart D, govern a Complain-
ant’s right of appeal. 

(2) The Department may appeal as 
provided in 29 CFR 1614.110(a). 

(3) A class agent or the Department 
may appeal an EEOC Administrative 
Judge’s decision accepting or dis-
missing all or part of a class com-
plaint; a class agent may appeal a final 
decision on a class complaint; a class 
member may appeal a final decision on 
a claim for individual relief under a 
class complaint; and a class member, a 

class agent or the Department may ap-
peal a final decision on a petition pur-
suant to 29 CFR 1614.204(g)(4). 

(b) Time limits for appeals to the EEOC. 
Appeals described in 29 CFR 1614.401 (a) 
and (c) must be filed within 30 days of 
Complainant’s receipt of the dismissal, 
final action or decision, or within 30 
days of receipt by the attorney of 
record, if represented. Appeals de-
scribed in 29 CFR 1614.401(b) must be 
filed within 40 days of receipt of the 
hearing file and decision. Where a Com-
plainant has notified the Director of 
EEO of alleged noncompliance with a 
settlement agreement in accordance 
with 29 CFR 1614.504, the Complainant 
may file an appeal 35 days after service 
of the allegations of noncompliance, 
but no later than 30 days after receipt 
of the Department’s determination. 

(c) How to appeal. (1) The Complain-
ant, the Department, a class agent, 
grievant or individual class claimant 
(referred to elsewhere in this part as 
the appellant) must file an appeal with 
the Director, Office of Federal Oper-
ations, Equal Employment Oppor-
tunity Commission, at P.O. Box 19848, 
Washington, DC 20036, or by personal 
delivery or facsimile. The appellant 
should use EEOC Form 573, Notice of 
Appeal/Petition, and should indicate 
what is being appealed. 

(2) The appellant shall furnish a copy 
of the appeal to the opposing party at 
the same time the appeal is filed with 
the EEOC. In or attached to the appeal 
to the EEOC, the appellant must cer-
tify the date and method by which 
service was made on the opposing 
party. 

(3) If an appellant does not file an ap-
peal within the time limits of this sec-
tion, the appeal shall be dismissed by 
the EEOC as untimely. 

(4) Any statement or brief on behalf 
of a Complainant in support of the ap-
peal must be submitted to the Office of 
Federal Operations within 30 days of 
filing the notice of appeal. Any state-
ment or brief on behalf of the Depart-
ment in support of its appeal must be 
submitted to the Office of Federal Op-
erations within 20 days of filing the no-
tice of appeal. The Office of Federal 
Operations will accept statements or 

VerDate Jan<31>2003 10:51 Apr 12, 2003 Jkt 200075 PO 00000 Frm 00128 Fmt 8010 Sfmt 8010 Y:\SGML\200075T.XXX 200075T



129

Office of the Secretary, HUD § 7.40 

briefs in support of an appeal by fac-
simile transmittal, provided they are 
no more than 10 pages long. 

(5) The Department must submit the 
complaint file to the Office of Federal 
Operations within 30 days of initial no-
tification that the Complainant has 
filed an appeal or within 30 days of sub-
mission of an appeal by the Depart-
ment. 

(6) The Department may be rep-
resented by the Office of General Coun-
sel in appeals before the Office of Fed-
eral Operations. 

(7) Any statement or brief in opposi-
tion to an appeal must be submitted to 
the EEOC and served on the opposing 
party within 30 days of receipt of the 
statement or brief supporting the ap-
peal, or, if no statement or brief sup-
porting the appeal is filed, within 60 
days of receipt of the appeal. The Of-
fice of Federal Operations will accept 
statements or briefs in opposition to an 
appeal by facsimile provided they are 
no more than 10 pages long. 

(d) Request for reconsideration. A deci-
sion issued under paragraph (a) of 
§ 1614.405 is final within the meaning of 
29 CFR 1614.407 unless the EEOC recon-
siders the case. A party may request 
reconsideration within 30 days of re-
ceipt of a decision of the EEOC, which 
the EEOC in its discretion may grant, 
if the party demonstrates that: 

(1) The appellate decision involved a 
clearly erroneous interpretation of ma-
terial fact or law; or 

(2) The decision will have a substan-
tial impact on the policies, practices or 
operations of the Department.

OTHER COMPLAINT AND APPEAL 
PROCEDURES

§ 7.39 Negotiated grievance, MSPB ap-
peal and administrative grievance 
procedures. 

(a) Negotiated grievance procedure. An 
aggrieved person covered by a collec-
tive bargaining agreement that per-
mits allegations of discrimination to 
be raised in a negotiated grievance pro-
cedure can file a complaint under these 
procedures or a negotiated grievance, 
but not both. An election to proceed 
under this section is indicated only by 
the filing of a written complaint. An 
election to proceed under a negotiated 
grievance procedure is indicated by the 

filing of a timely grievance. (See 29 
CFR 1614.301.) 

(b) MSPB appeal procedure. (1) Who 
can file appeal and when. An aggrieved 
person alleging discrimination on basis 
of race, color, religion, sex, national 
origin, age or reprisal because of par-
ticipation in related to or stemming 
from an action that can be appealed to 
the MSPB can file a complaint under 
these procedures, or an appeal with the 
MSPB, but not both. Whichever is filed 
first, the complaint or the appeal, is 
considered an election to proceed in 
that forum. (See 29 CFR 1614.302 
through 29 CFR 1614.309.) 

(2) Right to file civil action about MSPB 
appeal or decision. The procedures of 
this section are governed by 29 CFR 
§ 1614.310. 

(3) MSPB appeal rights. The provisions 
of 29 CFR part 1614, subpart C, shall 
govern MSPB appeal rights. 

(c) Administrative grievance procedure. 
(1) Grievance. A request by an em-
ployee, or by a group of employees act-
ing as individuals, for personal relief in 
a matter of concern or dissatisfaction 
related to employment with the De-
partment and over which the Depart-
ment has control, including an allega-
tion of coercion, reprisal or retaliation. 
The range of matters is limited to 
those for which no other means of ad-
ministrative review is provided. 

(2) Covered employee. Any non-bar-
gaining unit employee, including a 
former employee or applicant for whom 
a remedy can be provided. 

(3) Responsibilities of participants in 
the grievance procedure. Each employee 
has the responsibility for making a 
maximum effort to achieve informal 
settlement of a personal grievance. 

(4) Grievance requirements. The proce-
dures, responsibilities and processes to 
be followed by an employee wishing to 
file an administrative grievance are 
found in HUD Handbook 771.2 REV–2, 
Administrative Grievances.

REMEDIES, ENFORCEMENT AND 
COMPLIANCE

§ 7.40 Remedies and enforcement. 
(a) Remedies and relief. When the De-

partment, or the EEOC, in an indi-
vidual case of discrimination, finds 
that a current or former employee or 

VerDate Jan<31>2003 10:51 Apr 12, 2003 Jkt 200075 PO 00000 Frm 00129 Fmt 8010 Sfmt 8010 Y:\SGML\200075T.XXX 200075T


